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DVOCATUS for the York-buildings Company, „ 

That the petitioner Mr Mackenzie having, in the anſwers 
given in to the petitory part of the Company's anſwers to the ori- 

ginal reclaiming petition, deviated confiderably from that part of 
his duty, by bringing forward, in fact, a reply to the argument 
urged on the part of the Company i in the anſwers, he ſhould now, 
in this minute, which the above conduct of the defender had ren- 
dered neceſſary, and with which the juſtice of their Lordſhips 
had indulged him, avoid falling into the ſame error, by confining 


himſelf ſtrictly to the new argument urged in that paper, though 
A he 


= 


he would, at the ſame time, in terms of the defire of the Court, 
ſtate certain caſes which appear to be very much in point, and the 
principle of which tended to ſupport the general rule of law eſtabliſh- 
ed by the interlocutor ſubmitted to review. That it was obvious, 
upon a peruſal of the full and elaborate petition preſented for Mr 
Mackenzie, that a material and principal part of his argument went, 

not only to the general point determined by the interlocutor reclaim- 
ed againſt, viz. that as common agent he was debarred from pur- 


chaſing the two lots in queſtion, but to juſtify or explain away a 


variety of circumſtances of negligence and impropriety in the de- 


fender's conduct, which entered deeply into the conſideration of 


your Lordſhips in pronouncing the interlocutor, and formed, as 
the reſpondents conceived, an ingredient on which the opinion of 


the Court proceeded. In the anſwers to that petition, the reſpon- 
_ dents were directly called upon to notice theſe points of the pe- 


titioner's argument; and in doing ſo, they cannot conceive that 


they went beyond their duty as reſpondents, br did more than 
what the appointment of your Lordſhips to anſwer the petition, 


exactly required of him. But as the interlocutor of the 6th of July 
laſt, reſted the judgment of the Court merely upon the general fact, 


that Mr Mackenzie was common agent when thoſe improprieties, ſo 
anxiouſly endeavoured to be obviated in the petition, formed a 
chief ground for that judgment, the reſpondents felt it their duty 
to annex a petitory prayer to their anſwers, craving, upon the 


grounds above ſtated, an alteration or explanation of the interlo- 


cutor, in ſo far that the fraudulent, or at leaſt improper conduct of 


the common agent in this particular caſe, might be given as the 
_ reaſon why the ſale was reduced, independent of the general reaſon 


of incapacity, upon which, by the terms of the interlocutor, the : 


judgment was founded. Upon the pretext, that this was a new 


petition, and to which the defender was entitled to give an an- 


{wer, although the grounds of that petition naturally aroſe from 


the anſwers which the reſpondents were obliged to give to Mr 


Mackenzie's petition, he obtained leave to give in an additional 
paper, and which, though directed to be ſtrictly confined to the 
grounds upon which the reſpondents petition was founded, is 
neither more nor leſs than a reply to the whole of the reſpondents 
argument; extending to 44 printed pages, and treating the whole 
cauſe almoſt as fully as in the original petition againſt the inter- 
locutor. The reſpondents could not, in the ſhape of a minate, 
reply to all the argument urged in this laſt paper, without fol- 
lowing Mr Mackenzie through every part of that paper ;—a taſk 
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which they conſider themſelves precluded from diſcharging, by 
the very limited nature and form of the preſent minute, as well 
as the injunctions which the Court laid upon them, in allowing 
them the preſent privilege ; and if any diſadvantage can ariſe to 
them from that circumſtance, the defender will, contrary to the 
forms of Court, have in this reſpect got the better of them, by 
obtaining what he was not entitled to, the benefit of the laſt 
word; an advantage which, conſidering the deliberation under 
which the laſt interlocutor was pronounced, the reſpondents truſt 
cannot operate to their prejudice, when they look back to the 
full and accurate manner in which this part of their cauſe has al- 
ready been treated of in their anſwers; or when they reflect 
upon the opinion, which your Lordſhips univerſally concurred in, 
in expreſling of the impropriety at leaſt, of the defender's con- 
duct, if you did not all concur in thinking that it amounted to 
the ſtrict charge of politive fraud. „ 
But what the reſpondents conceive to fall directly within the pur- 
pole of the preſent reply, and where they conſidered Mr Mackenzie's 
counſel to have completely wandered from his duty, when he enter- 
ed upon the ſubject at all, was the argument maintained in his an- 
ſwers, upon the abſtract propoſition in law maintained by the re- 
ſpondents, viz. That if the tranſaction complained of, founded the 

:  York-buildings Company in a claim of damages to any extent 

againſt Mr Mackenzie, as ſeemed to be almoſt the unanimous opi- 

5 nion of the Court was the caſe, it followed of neceſlity, that the 
ſale ought to be reduced; becauſe your Lordſhips could not arrive 
at the firſt concluſion, without admitting a wrong upon the part 

of Mr Mackenzie, which neceſſarily and inevitably led to the 

laſt, a complete voidauce cf the ſale. The pains which has ob- 
viouſly been taken in the elaborate and metaphyſical argument 
maintained upon this point of the cauſe by the counſel for Mr 
Mackenzie, too clearly demonſtrated, that this was the principal 
point to which he wiſhed their Lordſhips attention to be directed, 
though the argument of the reſpondents upon that point, had as 
little to do with the petitory part of their anſwers, as any que- 
ſtion upon a doubtful point of feudal law, or the validity of a 
freehold- qualification. The reſpondents, therefore, conſidering 
themſelves ſtrictly in form to duply to the argument upon that 
point, requeſts the attention of the Court to the following obſer- 
vations. ny 
The reply of Mr Mackenzie upon this 2 is uſhered in with Aa, p. 390, 
a. common place obſervation, that the reſpondents urging it, is — 
| 8. 
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be explained only upon the footing, that they could not other - 
wiſe ſupport their action, and that however artificial. and extraor- 
dinary the argument is, it merits at leaſt the praiſe of novelty, ha- 
ving never been hazarded in any former ſtage of the cauſe. That 
though it was hardly neceſſary to offer a ſerious reply to ſuch an 
obſervation, the reſpondents could not help obſerving, that they 
muſt have ſpent your Lordſhips time and their own trouble very 

unneceſſarily, if they truſted to this argument as ſufficient to ſup- 
port what was formerly at ſuch length maintained for them; 
and as to the charge of its being new, they always conſidered 
that any legal argument, ariſing out of the facts which the inge- 
nuity of counſel could ſuggeſt, was perfectly fair at all ſtages of 


a cauſe, though in the preſent caſe it had not the merit of novelty, 


having naturally occurred from the reaſoning maintained on the 
bench at the laſt adviſing, and which it was equally competent 
for the petitioner, as for the reſpondents, to notice in their reſpec- 
tive papers. cc. dd 
That leaving this obſervation as it ſtood, the argument itſelf 
was endeavoured to be obviated by Mr Mackenzie, by ſubdi- 


_ viding his anſwers to it under three different heads: I/, By aſſu- 


ming it as proved, that his conduct was not directly fraudulent : 
And, 2dly, By alleging, that his conduct was not liable to the 
imputation of conſtructive fraud; both of which propoſitions, if 
true, relieved him from both the reduction and the concluſion for 
damages: And, 3dly, By maintaining, that if the reſpondents 
meant to infer, without alleging either direct or conftructive 
fraud, that the ſame principles which led to the concluſion of da- 
mages, led alſo to a voidance of the ſale; it was impoſſible to 
juſtify ſuch a propoſition either upon common juſtice or the efſta- 
bliſhed rules of common lx. Uf 

That the reſpondents would conſider each of theſe in their or- 
der; but they could not avoid prefacing what they had to ſay 
upon each, with this obſervation, applicable to all, that the de- 
fender argued his caſe (and his original petition was not free 
from the ſame obſervation) juſt as is uſually done for a pannel in 
a criminal purſuit, by dividing and ſubdividing the whole charge 
into ſeparate points and articles ; by endeavouring to ſhew, that 
each ſtanding by itſelf was inſufficient, and that the concluſion 
inferred could not therefore follow; though taking the whole facts 
and circumſtances together, and looking to the general com- 
plexion of the caſe, there may not be a doubt as to the conviction. 
Preciſely in this view did the paper of Mr Mackenzie occur ” 
| the 
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the reſpondents, and they would juſtify the remark by the follow- 
ing obſervations : 5 5 
Although, from what paſſed in Court when the laſt interlocutor 
was pronounced, the reſpondents had not much ground to expect 
an alteration of their Lordſhips opinion on the queſtion, whether 
a direct charge of fraud was proved againſt the defender or not, 
yet it was a miſtake in his counſel to ſuppoſe, that this matter 
was at reſt, as the purſuers do moſt aſſuredly mean to inſiſt for a 
ſpecial judgment upon that point. At preſent they would leave 
the point to ſtand upon the argument already urged on both ſides, 
in the papers which are and have been before the Court. But 
what they chiefly requeſted their Lordſhips attention to, was the 
argument maintained in order to ſhow, that there was no con- 
ſtructive fraud in this caſe, ſufficient either to reduce the ſale, 
or found damages, or, leaving conſtructive fraud out of the que- 
ſtion, any principle of law which could juſtify ſuch a conclufion. 
The ſum total of the defender's obſervations upon theſe points 


ſeemed to amount to this, that, as ſeller of this eſtate, he did eve- af. 


ry thing which a man of ordinary abilities could have done, in 
diſcharging ſuch a piece of duty; * as buyer, on the other hand, 
* what was it that he did? He roſe up and offered at the ſale. 
Did it require a man of conſummate prudence to take fo very 
* eaſy and fimple a ſtep? He did nothing elſe. He did not utter 
another ſyllable, and took no ſtep, either direct or indirect, to 
render his offer effectual, and to prevent the interferenee of 
* competitors.” The fallacy of this reaſoning appeared to the 
purſuers perfectly obvious. It lay clearly in this, that though e- 
very thing might be perfectly true, when ſtated in the mouths of 
ſeller and buyer, when ſeparate and unconnected perſons; yet it 
was not true when ſtated in the mouth of the defender, uniting 
in his perſon two oppoſite characters, and endeavouring to dif- 
charge the duties abſolutely incompatible. He was bound, as ſeller, 

to doof his own accord what Mr Taylor ſuggeſted, viz. to ſtop the 
macer, who was knocking down the lots too precipitately, and by 
failing to do ſo, he failed in his duty. But as buyer, it was his 
intereſt, and he was in ſafety to take the eſtate, however precipi- 
tately or raſhly it might be knocked down; and it was moſt conſum- 
mate prudence in him to decline, in that character, interfering 
with the macer in the execution of his duty, and to avail himlelf 
of his precipitancy, which was not timouſly ſtopped by Mr Tay- 
lor. His buſineſs as ſeller then was to riſe up and fay, I ſent Mr 
Taylor, a minute ago, round to 2 the macer from being in ſuch 
— — 
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a hurry, but before he could make his way up to him, the lot was 
knucked down; I inſiſt upon its being again called out, becauſe 
there is a chance competitors may appear. On the other hand, 
his duty as buyer lay the oppoſite way; he had a right, as 
Tweedie did half an hour after, to diſpute his own power as a- 
gent of doing ſo, and to inſiſt, that in law and juſtice the pur- 
chaſe was his, whatever conſequences might ariſe to the creditors 
or common debtor. It may be perfectly true, therefore, that 
holding buyer and ſeller to be different perſons, nothing was here 
done, which could ſubject either of them to the imputation of 
even conſtructive fraud againſt them, or which could ſubject ei- 
ther of them in any penal conſequences whatever. But taking 
the fact as it ſtands, that this buyer and /eller was one and the 
ſame perſon, bound in the ſame moment of time in two oppoſite and 
_ contradictory parts, it ſeems impoſlible to doubt, that however 
fair, or however beyond the reach of law the conduct of tuo ſe- 
parate perſons might have been, the charge of a conſtructive fraud 
r d 
But it was farther maintained for the defender, that if the pur- 
ſuers meant to ſay, that the ſame principles which led the Court 
to find damages due, neceſſarily involved a reduction of the ſale, 
they, in maintaining ſuch a propoſition, confounded together cer- 
' tain rules of law which led to concluſions perfectly different, 
viz. By ſuppoſing that a failure or breach of contract, whether 
ariſing ex dolo, culpa lata, levi or leviſſima, all neceſſarily tended to 
the ſame conſequence, a voidance of the contract of ſale. But 
to this obſervation the ſame anſwer occurred. If the queſtion 
had been, whether a ſale of the eſtate of Seaton ſhould be ſet 
_ afide alrogether, upon account of what the common agent omit- 
ted to do upon the preſent occaſion, there might have been a que- 
ſtion, how far ſuch purchaſe could be voided, or whether the com- 
mon agent or ſeller was liable ex dolo, or ex culpa levi aut leviſſima, 
in damages to the purſuers. But the queſtion here is, whether 
a culpa leviſſima even, upon the part of the defender acting as ſel- 
ler, combined with his availing himſelf of that culha by acting in 
the oppoſite character of buyer, does not, all circumſtances con- 
fidered, of time, of place, and the incompatibility of theſe two 
characters, imply againſt the defender a legal wrong, from which 
an obligation immediately aroſe of reparation of that loſs, which 
his conſtituents had thereby incurred. No man can be liable in 
damages, who is not guilty of a legal wrong; nor can any man 


who buys a ſubject, be forfeited of his right to that ſubjeR, unleſs 
Upon 
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upon the ſelf ſame principle, that he has been guilty of a wrong 
in acquiring it, and of which juſtice will not allow him to take 
benefit. What then is the reparation in this caſe? Is it a void- 
ance of the ſale, or a ſuſtaining of the ſale, under the burden of a 
pecuniary reparation to the purſuers, in name of damages? It is 
unqueſtionably the firſt: For damages are only given, and pro- 
ceed only upon the ſuppoſition, that the wrong done cannot be un- 
done, and the party aggrieved reſtored to his former ſituation. If Prin. of Equity, 
* the wrong be of ſuch a nature, as that the party injured can p. 4. 
© be reſtored to his former ſituation, this method of repairing 
* the injury, as of all the moſt complete, will be preferred. 
Thus goods ſtolen are reſtored to the owner; and a diſpoſi- 
| © tion of land procured by force or fear is voided, in order that 
the proprietor may reaſſume the poſſeſſion. But it ſeldom hap- 
© pens, that there is place for a remedy ſo complete. An obſer- 
vation is made in the Roman law, which generally holds, that 
© faftum infefum fieri nequit ; and when this is the caſe, the perſon 
© injured, in place of being reſtored to his former ſituation, muſt 
be contented with a ſum of money in name of damages. A pe- 
_ © cuniary reparation, as above obſerved, is commonly not adapted to 
| © the caſes which come before a court of equity, and the reparations. 
awarded by this Court, are as far as poſſible of the more complete 
© kind. The perſon who ſuffers unjuſtly is relieved and placed in 
that ſituation to which he is entitled. And this is done by tranſ- 
© ferring the prejudice from him to the wrong doer. This will ſcarce 
© be intelligible without examples, which may neceſſarily be claſſed 
in two different ſections. Firſt, reparation of a wrong done by a 
man for his own behoof ; and next, a reparation of a wrong done by 
* a man for behoof of another.” In the enſuing ſections, Lord 
Kames gives inſtances of both claſſes depending upon the above 
mentioned principles. He gives as an inſtance of the firſt, the caſe 
of Stellionate, where the ſecond purchaſe is ſet aſide in favour of 
the firſt one. 3 
In making effectual a purchaſe, three circumſtances only are 
regarded by a court of common law: i, Whether the vender 
was proprietor 3 next, Whether his conſent was interpoſed to 
transfer the ſubject to the purchaſer; and, la, Whether deli- 
very was accordingly made. Yet many things may be figured 
that ought to render ineffectual a purchaſe attended with theſe 
circumſtances, all of them. I give for example a prior engage- 
ment to alien the ſubject to another. Stellionate is a crime 
puniſhable by ſtatute ;. and yet, as I have had occaſion to ob- 
1 . ſerve, 


— 


c 
F- 
c 
: 
c 
6 
6 
a 


, 


wrong is redre 


n ‚ UA ae mmZp 2 5 


1 1 


ſerve, a purchaſer is ſecure by the common law, even where he 
is in mala fide, by having notice of the prior engagement. Such 

fed in a court of equity; and it is redreſſed in 
the moſt natural and moſt complete manner, by annulling the 
ſecond purchaſe, and reſtoring the firſt N to his former 
ſituation. This ſtep in favour of the latter is juſt, being the 
proper reparation of the wrong done him; and it is not leſs 
Juſt againſt the former, becauſe to him the rule applies, that 
no man is ſuffered to take benefit by any wrong he himſelf 
commits. The rule is obviouſly agreeable to the principles of 
juſtice, and to the common ſenſe of mankind. It holds accor- 


© dingly in general, that though a ſecond purchaſer, whoſe title is 


firſt completed, is at common law preferable to the firſt 
chaſer, yet the firſt purchaſer will in equity be prefered, if his 
* right was known to the other before his purchaſe. This ſhort- 


* hand method of preferring the incomplete title, is in effect the 


* ſame with voiding that which is complete. 


In a ſubſequent ſection, he quotes a variety of Scotch and En liſh : 
caſes, and concludes with one from Lord Stair, July 15. 1681 5 


bell of Moir, the reaſoning upon which ſeems ſo applicable to the 
Point now under conſideration, that the ref; 


pondents would beg leave 


to quote it: A gentleman being abroad, and having no children, 


_ 


two of his neareſt relations, who each of them had hopes of a 


* ſettlement, agreed privately, that if the eſtate were difponed to 


either, the other ſhould have a certain ſhare. The gentleman 
thereafter diſponed his eſtate to one of them, reſerving a power 


to alter. The diſponee ſent his ſon privately to Denmark, 


where the gentleman was ; upon which the former diſpoſition 
was recalled, and a new diſpoſition granted in favour of the ſon. 
In a proceſs after the gentleman's death, to fulfil the agreement, 
the defence was, that the agreement did not take place; be- 
cauſe the diſpoſition was not in favour of the defendant, 
but of his ſon. The Court declared the following reply rele- 
vant to infer fraud, That the defendant ſent his ſon with the 
firſt diſpoſition to Denmark, and that the ſame was altered. 
there, in order to evade performance of the agreement. This 
caſe deſerves peculiar attention. And, in the f place, I muſt 
curſorily obſerve, that the wrong here was, properly ſpeaking, 
not fraud, becauſe no artifice was uſed to deceive or 8 
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* It was obviouſly, however, a tranſgreſſion of that fair and candid 
dealing which the connection of the parties and the nature of the 
agreement required, But what deferves chiefly to be obſerved is, 
that no action could lie on this agreement at common law, nor 
even in equity, becauſe the event in which it was to be made 


© effetual did not exiſt. - The diſpoſition was not to either of 


the parties, but to the ſon of one of them. Neither could there 
lie upon the wrong an action at common law for repara- 
tion, becauſe the party injured could only qualify lucrum ceſſans, 
not damnum datum. Butithere behoved to be reparation in a court 
of equity ; and as the wrong doer had no power over the eſtate 


© which was ſettled on his ſon, the only reparation that could. be 


afforded was an equivalent in money. And this is one of the 
rare caſes where a court of equity muſt give a ſum of money as 
_ reparation. , And there appears not any reaſon to debar a court 
of equity from giving a pecuniary reparation, where the cir- 
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* cumftances admit not a reparation more complete.“ That it 


would readily occur to their Lordſhips, many of the circumſtan- 
ces of this caſe were in a great meaſure ſimilar to the preſent ; but 
that the principle upon which that caſe was determined, and up- 
on which the purſuers truſted their caſe would likewiſe be, was 
preciſely the ſame. The purſuers, without derelinquiſhing their 
_ allegation of a poſitive fraud being committed by the defender, 
or even being obliged to ſtate, that any artifice was uſed on his part 
to deceive or circumvent, yet were preciſely in the terms above 


quoted, when they accuſed the defender of a tranſgrefſion of 
that fair and candid dealing which the connection of the par- 


© ties, and the nature of the agreement, required.” But in this mate- 
rial reſpect they differed from the injured party in the deciſion above 


noticed, that in his caſe, (and Lord Kames admits it to be a rare 
one,) the wrong doer had no power over the eſtate wrongouſly ac- 
quired, and for that reaſon was ſubjected in an equivalent repa- 


ration in money; whereas in theirs, the wrong doer was the de- 


fender himſelf, poſſeſſed of his eſtate acquired by his own wrong, 
who was capable of giving the only complete reparation which 
the caſe admitted of, viz. to reſtore the eſtate ; and the only re- 
paration which, in the circumſtances of this caſe, it ſeemed, with 


ſubmiſſion, competent, or in the power of the Court, to award 


in the purſuers favour. 3 
Agreeably to what is above quoted from Lord Kames, the law 
bas been laid down upon this head in the moſt explicit manner by 
8 _ _—_— EE nn 
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Stair's Inſt. b. 1. other authors of the firſt authority and eminence, * Reparation 
tit.9. 44 (ſays Lord Stair), is either by reftitution of the ſame thing in the 
* ſame caſe, that it would have been in, if it bad remained with 
the owner, (and this is moſt exact) Or, where that cannot be, by 
giving the like value, or that which may come neareſt to make 
up the damage, according to the defire of the damnified ; and if 
none be found fitter, reparation muſt be made in money, which 
is the common token of exchange, and hath it in the value of 
every eſtimable.“ In another place, the ſame author expreſſes 
Ditto,b . ti. 7- himſelf thus: In the reſtitution of the goods of others, though the 
— * ground thereof be the having of that which is to be reſtored, 
© yet if the haver ceaſe to have through his own fraud, his de- 
* linquence therein obliges him zo reparation, as if he Rill had it; ; 
© whence is the maxim of law pro poſſeſſere babetur, qui dolo defut poſ- 
dere. And this extendeth not only to the thing itſelf, which 
be muſt reſtore, though he hath fraudulently put it away, or at 
leaſt the value of it; but alſo it extends to the fruits which he 
enjoyed mala fide, and after he knew and had intimate to him 
the right of another, /o that ſuch fruits muſt be reftored, though 5 
the enjoyer become not the richer thereby.” _ 
In like manner, Mr Erſkine, after mentioning, that wrong 5 
may ariſe, not only from poſitive acts of treſpaſs or injury, but 
from blameable omiſſion or neglect of duty ;' and giving in- 
114. ſtances where this had been ſo found, proceeds thus: Every | 
__ © thing by which a man's eſtate is leſſened, i is damage or loſs, 
Damage, therefore, includes coſts of ſuit, and all fums expended 
by the ſufferer towards obtaining reparation. Where the part 
injured can be reſtored preciſely to his former fate, that method 
ought to be followed, both as the moft natural and the completeſt repa- 
ration. Thus, when goods are carried off from a perſon wrong- 
fully, he receives full indemnification, by having the goods 
again put into his poſſeſſion; and being reimburſed fully of 
the loſs he has ſuſtained by being deprived of the uſe of 3 
and of his expence in recovering them ; but where, through 
the extinction or deterioration of the ſubject, that method Fre- 
paration cannot be effected, the value of the damage in money muſt 
_ © be aſcertained by the judge; inſtances of which daily occur, 
* where a ſubject is either deſtroyed or made worſe by an acci- 
dent in any degree imputable to another.“ Indeed, it ſeems 
altogether unneceſſary to urge any _ farther on this head, as 
it 
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it is one of the triteſt rules of ow, that loco Jacti non pre- 
Aabilis, ſuccedit damnum et intereſſe, and that it is only in the 
event of the fact not being preſtable that damage is due. 

With what juſtice, therefore, the purſuers have been accuſed 
in the defender's reply to the argument upon this point, of 
teaſing your Lordſhips with ſcholaſtic ſubtilties, founded on 
evident miſrepreſentations, was left to the confideration of the 
Court ; but they concluded what they had to fay upon this ſub- 
je, by ſtill maintaining it as a ſound legal propoſition, that 
if any impropriety. of conduct, or any legal wrong, or any tranſ- 

greſſion of fair dealing, ſufficient to infer a claim of damages 
againſt the defender, was in this caſe admitted, though ſhort of 
either poſitive or conſtructive fraud, the neceſſary and inevita- 
ble reſult was, that the purſuers were entitled to a judgment 
of their Lordſhips, reducing and ſetting aſide the fale in totum. 
That having thus duplied to the reply urged upon the part = 
the defender, to the argument, which, it was believed, chiefly 
induced him to infiſt upon his late anſwers, the purſuers would 
endeavour, in a very few words, to lay under their Lordſhips con- 
deration, theſe caſes which lately occurred in England, the prin- 
 Ciple of which appear to them the ſame with that upon which the = 
determination of this caſe turned, and which, upon that account 2 
alone, they ſubmitted as worthy of attention. I 
| The caſe Whelpdale againſt Cookſon, 1747, betbee' Lord Vezey's * = 
Chancellor Hardwicke, was as follows: On deviſe of lands in VeL 1. : 4 
* truſt for payment of debts, the truſtee himſelf purchaſes part. 
Lord Chancellor ſaid, he would not allow it to ſtand good, al- 
* though another perſon being the beſt bidder, bought it for him at a 
l Public fale, for be —41 the dangerous conſequence ; nor is it 
enough for the truſtee to ſay, you cannot prove any fraud, as 
it is in his own power to conceal it; but if the majority of the 
© creditors agree to allow it, he ſhould not be afraid of making bY 
the precedent.' 

In the caſe Bovey againſt Smith, 1682, A truſtee having ſold Vernon's Re. 
* the land to a ſtranger, that bad no notice of the truſt, and a No. 58. Vel. I. 
fine, with proclamations, and five years paſſed ; the truſtee af- 

* terwards, for valuable conſideration really paid, purchaſes theſe 

_ © lands again of the vendee. And it was decreed by the Lord 
Chancellor, with the concurring opinion of the Lojd Chief Ju- 
* ſtice North, That the truſtee, notwithſtanding the fine, procla- 
4. mations, 
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* mations, and no claim for five years, ſhould ſtand ſeiſed in truſt 
* as at firſt, as if the land bad never been ſold, nor any fine le- 
* vied.” 

At a ſubſequent hearing of the caſe before the Lord Keeper, where 
the circumſtances were more fully ſtated, the law, with regard 
to the incapacity of a truſtee purchaſing a truſt-eſtate, does not 
ſeem to have been diſputed ; and it is ſingular, that a reſtoration 
of the eſtate itſelf, and not a pecuniary damage, was held to be 
in ſuch caſe the legal ſatisfation. The reporter, among argu- 
ments uſed upon that occaſion, obſerves, That the plaintiff's bill 


dis very proper to have the land itſelf decreed; for though the 


plaintiff may have ſatisfaction in damages, yet the land being now 
come to the truſtee again, the beſt and equaleſt meaſure is to de- 
cree him to convey tbe land itſelf ; and they cited the Lord Can- 
more's caſe, where a truſt was broken, and then a full bar to 
the ce/tui que truſt; and yet the land coming afterwards into the 
truftee's hands, he was decreed to convey the land itſelf, as the beſt 


* meaſure that could be taken in that caſe.” It appears, however, 
in this caſe, that the purchaſer had paid a full conſideration for 


the price, that the ſale of the eſtate had taken place above thirty 


years before, and that no poſitive or direct fraud was ſo much 
as alleged againſt him; nay it appears from the opinion of the Lord 


| Keeper upon that occaſion, that the circumſtance of the truſtee 


having, in the intermediate period betwixt the creation of the 


truſt and the purchaſe of the eſtate, altered in ſome reſpe his 
 fituation, yet this would not of itſelf have been ſufficient to take 
from him the character of truſtee, to the effect of enabling him to 


purchaſe, even at a fair price, the eſtate which had formerly 


been veſted as a truſt in his perſon. 


5 Brown's Re- 
ports, vol. * 
p. 326. 


In a later caſe, Twining contra Morrice, 1788, the agent of the 
ſeller purchaſing innocently, at a public auction, for a third party 


the eſtate under ſale, a ſpecific performance of the contract was 
refufed on that account. And in the argument in that caſe, it was 


ſtated as clear law, That if he, going to the ſale as agent for the 
* ſeller, had bid for himſelf, and had come to this Courr for a per- 

© formance of the contract, the Court would not decree it. The 
Agent or truflee of the feller cannot become the buyer ; Whelpdale con- 
tra Cookſon, 1. Vezey, 9.“ Sir Lloyd Kenyon, then Maſter of 
the Rolls, refuſed to decree a ſpecific performance, or to ſet the 


contract aſide, but left the plaintiff to his remedy at law. In this 
caſe a ſeparate bill was brought againſt the agent, for the diffe- 


rence 
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* rence between the ſums of money at which the premiſes were 
* knocked down to him at the fale, and their real value at the 
time, and account or iſſue directed for that purpoſe.” But it 
was ſtated, that the only remedy againſt him was at law. | 
Again, in the caſe Crowe againſt Ballard, 13th July 1790, an a- Brown'sReports, 
gent fold, for behoof of a legatee, a legacy of L. 1000, to which vol. . P. 11. 
| that legatee was, on the death of a liferentrix, to be entitled. On 
the legacy becoming due, by the death of the liferentrix, it ap- 
| peared, that the agent had purchaſed it from his conſtituent in 
name of a third party, but for behoof of himſelf. A variety of 
other circumſtances occurred in the caſe, not material to the pre- 
ſent point ; but the Lord Chancellor Thurlow, in giving his opi- 
nion, expreſſed himſelf as follows: This caſe lies in narrow com- 
© paſs, The plaintiff was a young man, entitled to a legacy of 
L. 1000 upon the death of Lady Litchfield, who was 69 years of 
age. Ballard undertaks to ſell the legacy, and pretends he took 
great pains ſo to do; but it is in evidence, that he repreſented it 
as a very hazardous buſineſs. Then he buys it himſelf This 
is alone ſufficient to ſet aſide the tranſaction. It is impoſſible, 
© at any, rate, that the perſon employed to ſell can be permitted to 
© buy. Even if this was done with the knowledge of the. party 
© ſelling, it could not be ſupported. That principle muſt prevail, even 
© if be had bought fairly.” After enumerating a variety of circum- 
ſtances, from which Ballard had endeavoured to infer a ſubſequent 
approbation or homologation of the tranſaction, and which his 
Lordſhip thought inſufficient, he concludes, *© I am clearly of opi- 
nion, the travſaction muſt be ſet aſide, and the bond delivered 
up: The Maſter muſt take an account of what is due between 
© the parties, and the defendant muſt pay coſts.” | = 
After ſtating theſe caſes, all of which were in a court of equi- 
ty, and the principle of which, he ſubmitted, their Lordſhips 
would conſider as material to be attended to in forming a judg- 
ment upon this caſe, it ſeemed impoſlible to the purſuers to doubt, 
that in theſe courts it was a fixed and ſettled rule, that let a 
truſtee, or the agent of a ſeller, act never ſo innocently in pur- 
chaſing, he could not purchaſe for himſelf upon any terms, much 
leſs pretend to hold a lucrative bargain good againſt the ſeller. 
Although the noted caſe of Fox againſt Mackreth, had been al- 
ready fully ſtated in the purſuer's anſwers, yet he could not avoid 
referring their Lordſhips to the above mentioned book, publiſhed 
within theſe few weeks, Brown's Reports in Chancery, wherein, 
| — | 2 


E 
v. 2. p. 400. et ſegg. the Court would find a very full and accu- 
rate ſtate of the whole argument maintained in that nice and 
difficult cauſe, with the opinion of Lord Kenyon, then Maſter of 
the Rolls, and Lord Chancellor Thurlow, upon the ſubject. The 
difficulty, however, aroſe only as to the facts in that caſe being 
ſufficient to bring Mackreth within the general rule of law above 
ſtated; but as to the law itſelf, and conſequent incapacity, as 
well as the general principles which would govern ſuch a caſe as 
the preſent, there was not a diſſenting opinion, either at the bar, 
or on the bench. 

In order, however, to fave their Lordſhips as much trouble as 
poſſible, he had annexed to this minute the opinion of Lord 
Thurlow in the above mentioned caſe of Fox againſt Mackreth, 
from Brown's Reports; from which they would ſee, that not only | 
all the principles contended for by the purſuers, were there fully 

_ recogniſed ; but the facts were ſpecially enumerated by that able 
Chancellor, on which he reſted his opinion. From the caſes above 
quoted, as well as from others to be found in the before mentioned 
book of Reports, this appears to be the practice of the Court. 
This leads him to obſerve, that the defender ſeems very anxi- 
ous to keep the law, and the facts of this caſe as ſeparate as poſſi- 


ble, knowing that they mutually reflect light on each other; and 


to contend, that the purſuers are entitled to have a judgment on 
the whole of this cauſe as it ſtands before the Court. It is, with 
ſubmiſſion, nor ſufficient that it ſhould be found, that the ſale 
ought to be reduced, in reſpect that the defender was common agent: 
but alſo, * in reſpef of the other circumſtances of the caſe, as was ſug- 
geſted by one of their Lordſhips number, when the form of the 


preſent interlocutor was under the conkderation of the Court, 


That every cauſe muſt ſtand upon its own merits, et ex facto oritur 
jus ; but by keeping the law and the facts ſeparate, deciſions might 
be given ſeparately on each point againſt the purſuers, while a judg- 
ment might be given for them on a conſideration of the whole merits 
of the queſtion taken together: That he apprehended nothing could 
ſhew more clearly the p xa of a ſeparation which had = at- 
tempted in this cauſe, than the interlocutor under review; for 
while it was nearly the unanimous opinion of the Court, that 
from the circumſtances of the caſe, damages were due by the defender 
to the purſuers, which clearly carried expences as an acceſlory ; 
yet, by the interlocutor, no expences were found due, as if che 
matter * the Court had been merely an abſtract point of law. 


By 
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By this means the purſuers had been deprived of expences, al- 
though they had ſucceeded in a reduction of the ſale of the eſtate, 
which was the completeſt remedy they could get; while they would 


have been entitled to expences if damages had been given, which 
was the moſt incomplete remedy. 

That in theſe circumſtances, he conſidered it his duty to requeſt 
their Lordſhips particular conſideration to the ſpecial circumſtances 
of this cauſe; and craved their judgment accordingly. 
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OPINION of Lord CHANCELLOR TarvurLow, in the Caſe of Fox 
againſt Mackreth, mentioned in the foregoing Minute, ta- 
ken from Brown's Reports, vol. Il. p. 420. ES 


I ORD Chancellor. —The doubt I have is, whether this caſe af-- 
 fords facts, from which principles ariſe to ſet aſide this tran- 
faction, which will not, by neceſſary application, draw other cafes 
into hazard. And without infiſting upon technical morality, I don't 
agree with thoſe who ſay, that where an advantage has been taken 
in a contract, which a man of delicacy would not have taken, it muſt 
be ſet aſide. Suppoſe, for inſtance, that A. knowing there to be a 
mine in the eſtate of B. of which he knew B. was ignorant, ſhould 
enter into a contract to purchaſe the eſtate of B. for the price of 
the eſtate, without conſidering the mine, Could the Court ſet it 
aſide? Why not; fince B. was not appriſed of the mine, and A. 
was? Becauſe B. as the buyer, was not obliged, from the nature of the 
contract, to make the diſcovery. It is therefore eſſentially. neceſſary, 
in order to ſet aſide the tranſaction, not only that a great advan- 
tage ſhould be taken, but it muſt ariſe from ſome obligation in the par- 
ty to make the diſcovery. The Court will not correct a contract, 
merely becauſe a man of nice honour would not have entered in- 
to it; it muſt fall within ſome definition of fraud: The rule muſt 
be drawn ſo as not to affect the general tranſactions of mankind. 
His Honour has referred a great number of accounts to the Ma- 
ſter. If the account in the preſent caſe is neceſſary to lead to the 
judgment, the latter ſhould have been ſuſpended till the for- 
mer was taken. I ſhall ſtate the caſe merely at it ſtands 2 
a e 
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the tranſaction upon the day of the ſale. I ſhall alſo conſider ; 
that there are certain terms which 1 muſt find in analogy to the 


character of a juryman. In the fir place, I muſt find the value 


of the eſtate to be the ſum for which it was fold to Page; for it 
will be in vain to argue, that there was any confidence repoſed i in 
Mackreth, or fraud committed by him, if no loſs accrued to Fox. 
If the value of the eftate be that which Mackreth gave, it would 
on that fide put an end to the diſpute. If the value be ſuch, as 
now repreſented, that does not make an end of the matter, unleſs 
the advantage was procured by ſome of thoſe frauds which the 
Court has taken notice of. The Maſter of the Rolls has decreed 
the defendant to be a truſtee for Fox. He becomes ſuch by conſe- 


quence; for if it be true, that he has cheated Fox, though the le- 


gal eſtate paſſed to him, the equitable claim is Fox's, But this ar- 


ent does not turn from the mere circumſtance of value ; for 


ſuppoſe the eſtate to be worth L. 50,000 on the 16th January 


1778, and that Mackreth bought it by fraud for L. 40, ooo, 


whereby Fox was cheated of L. 10, ooo; and, ſuppoſe, by croſs 


events, the value had ſunk more than one-fifth, and Mackreth 
had fold it, according to the then market · price, at L. 40,000, or 

even ſo low as L. 30,000, would it not be equally true, that he 
y L. 50,000 for the ſum due, in reſpect 
uf bat Fox loft by the fraud of Mackreth? And if you can ever 
eſtabliſh in a court of equity, that a contract has *. fraudulent- 


ought to be decreed to 


ly made, and that a party to that contract has loſt by that fraud, 
in the common caſe, whatever the conveyance be, the party wil] 


| have that money to pay.— Therefore his Honour went upon the 


ground, that the value of the eſtate at the time of the ſale was 
L. 50, ooo, that Mr Fox was conſequently cheated, and, the con- 


tract being to be ſet aſide, the ſale made afterwards was a ſale 


made for him who bad in point of equity a right to it. Taking this 
as the point on which it turns, I wiſh to go through the facts. Fox's 
diſtreſſes began about four years before he came of age; he had 
involved himſelf and his friends in annuities upon the harſheſt 
terms. When he came of age, as a man of honour, he was under 
a duty of imperfect obligation, to relieve the friends he had in- 
volved. In this ſituation, which was obſerved by his friends, be- 
fore he become of age, a plan was propoſed, to ſell ſuch part of 


his eſtate as was diſpoſable. When he came of age, he had 


an eſtate of about L. 1260 a-year, in Surry, that was an eſtate- 
dail, capable e of being diſpoſed of when the time for 
cutting 


Wi 
* 
8 
N 


"I 


1 (3 3 


cuttiug of the intail ſhould arrive. He had alſo an eſtate in York- 
ſhire, of about L. 11,000 a-year, for life, and one in Ireland, for 
life, of which he was in poſſeſſion, of about L. 6000 a-year.  'His 
friends had reſorted to a man of character in the profeſſion. to con- 
duct the diſpoſal of the Surry eſtate. ' On the 23d Auguſt 1977, no 
ſteps had been taken, even to get in the amount of the debts, or ne- 
gociating with the annuitants for an accommodation of their de- 
mands, though it muſt occur to every body, that before he came of 
age would have been the beſt time for arranging thoſe contracts, and 
converſing with the annuitants about arranging that circumſtance. 
He came of age in Auguſt, and upon the 23d of September it ap- 
.pears he had been introduced to Mackreth. The terms they were 
then upon were not confidential. Fox applied to Mackreth to raiſe 
L. 3000, and informed him of his ſituation, and that no ſecurity 
could be made him till the next term, when a recovery might be 
ſuffered. Mackreth then propoſed an annuity at ſix years purchaſe; 
{ſomething near half leſs than the actual value), after that, a man 
cannot talk of any delicacy without the bars of the court of juſtice. 
If a court of juſtice is bound to affirm ſuch tranſactions, it is not 
from its approbation of them, but becauſe, it would be impolitic 


and diſtreſsful to the general affairs of mankind to cut them down. 


When that ſituation was diſcloſed to Mackreth, a mortgage of that 
_ eſtate would have been an effective lien upon it, and the way to 
have made a ſecurity would have been, to have infured his life till 
the end of next Michaelmas Term. Under that ſpecies of contract 
the merciful and juſt manner of relieving his diſtreſſes would 
have been, to have advanced the money upon ſuch mortgage. On 
the other hand, it ought to be obſerved, that though Mackreth 
took a different courſe with him, it ſeems to have been (if there 


treſſes of mankind. On the 6th of November, a recovery was ſuf- 
fered of the Surry eſtate to Farrer, to ſuch uſes as Fox ſhould 
direct, but nothing was then done towards getting rid of the debt. 
On the 24th of December, Fox ſends to borrow a ſum of 
money, Mackreth lent him L. 3000, and took a mortgage by 
way of ſecurity. | Great pains have been taken to impute great 
generoſity to Mackreth on this occafion. I ſee no reaſon to ſay 
ſo, neither do I ſee that there was at time any plot; on the 
contrary, I conſider that as a very fair tranſaction ; and it would 
be an extravagant conjecture for a court of-juſtice to ſuppoſe 
that the object of lending him that, was to get the legal eſtate 

into 
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into his hands, to tamper with it afterwards, to the prejudice of 
Mr Fox. When once one gets beyond the evidence that is before 
the Court, there is no end of conjecture, Mackreth then acqui- 
eſced with the project of delivering Fox from his diſtreſſes, and 
induſtriouſly offered himſelf and Dawes as truſtees for that pur- 
poſe ; I do not agree, that, by that, there was any plot to get him 
into bad hands. There are no better men for truſtees on ſuch an 
occaſion, than thoſe who will do the buſineſs: And though Lord 
Ligonier and Lord Grantly were propoſed on the part of Fox, 
yet the others, as men of buſineſs, might be quite as proper. 
When Mackreth propoſed himſelf as a rruſtee, I think he meant 
what he ſaid, and that there was a real act of friendſhip intend- 
ed, to make the moſt of the eſtate, and to deal to the beſt ad- 
vantage with the annuitants. An awkward circumflance is, that 
himſelf and Dawes were of that number, Mackreth himſelf to the a- 


mount of L. 250, and Dawes of L. 600 a- year; theſe being L. 850, 


and I ſuppoſe there being five or fix times that quantity on the 


| whole. When he undertook to deal with theſe annuitants at large, 


and bimſelf in the number, he certainly took upon himſelf a very de- 
licate charge. The manner in which he dealt for this annuity 
was to conſider the arrears which had been incurred, from the 23d 
September to the 23d of December gone, as due to the annuitant, 
and then he was to take up that ſum at the original price; ſo that 
nothing more was to be paid for the annuity, but an arrear that 
had been incurred after the rate of L. 850 a-year, which was a 
little more than L. 200 to take up that; and, when he had done 
ſo, that annuity was to be diſcharged.— do not approve of that: 
Who can poſſibly ſuppoſe Mr Mackreth recommending himſelf to. 
Mr Fox, as a man who would deal more vigilantly with annui- 
tants than another; and in the firſt inſtance allowing the annuity 
to ſtand for an arrear which had gone only for a quarter; I think 
he ſhould have conſidered it as a loan from the beginning.—So of 
Dawes's ſhare of the annuity, it ſhould have been conſidered as diſ- 
charged on 24th December, He bought, however, on the part of Mr 
Fox, but with his own money. Upon the 16th of January, inſtead: 
of conſidering it as an annuity diſcharged on the 24th December, 
He conſiders it as bought up for his own uſe; and therefore he 
was to continue an annuitant of Fox, after he had bought it of 
Dawes, to the 16th January. It is impoſſible to ſay be has not in 
this gone a little farther than that ſpecies of indelicacy which a court 
will look at, for he ſhall not have the annuity till January, it 
ſhall be conſidered. as diſcharged in December; and yet, from the 
manner 
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manner in which he has dealt with the annuitants in general, it 
ſeems to me as if he thought this a fair way of dealing between 
man and man, in that market; and I ſhould have thought ſo uni- 
verſally, had I not obſerved, that in regard to one of the annui- 
tants, he has compromiſed it at a lower rate than that; and in- 
ſtead of regarding the annuity as due, as to the principal ſum, and 
the arrears due, which is the manner he charged it in Oct. 1778, 
it turns out that he had bought it below that rate, although he 
had charged Fox, in October 1778, up to the rate as if he had 
made the bargain fairly with the annuitant.— Ia theſe two 
inſtances his conduct muſt be reſcinded, and be has adted un- 
fairly in the execution of the truſt be bad taken upon bim. Mr 
Fox, the plaintiff, has therefore the advantage of finding Mr 
Mackreth dealing with him reſpecting himſelf, as a man who 
would ſerve him with fidelity, though he had an intereſt him- 
ſelf, and acting unjuſtly in a manner which a court of juſtice 
muſt reſcind. From hence, till the 16th January, I conſider him 
as a truſtee, and whatever conſequences ariſe from that relation, muſt be- 
long to this buſineſs. He ſends down an agent (Hampton) to value 
the eſtate, and he has managed ſo as to prevent the Court from 
looking much at what was done in conſequence of the orders 
which were given to Hampton. Courts of juſtice are to act tem- 
perately, but muſt confider what is the reſult Fm the ſeveral parts of 
a tramſaction. On one fide it is faid, that he ſent down the agent 
to value the eſtate, as meaning to treat himſelf; but I think the 


| fair conſtruction is, that be /ent him in the charafter of a truſtee. 
He was beginning to act as ſuch, with an intention to ſell the late 


at the beſt advantage, therefore it was part of the execution of the 
truſt. Hampton's knowledge was Fox's knowledge. But wherever a tru- 
flee gains intelligence as a truſtee and ſervant to the ceſtui que truſt, and 
' conceals the circumſtances be ſo gains knowledge of from the ceſtui que 
truft, be may bave the bands of a court of juſtice laid upon him as a fraud. 
I find myſelf at a loſs as to what paſſed between Mackreth and 
Hampton; he went down twice, the firſt time he was there a 
week, the latter time longer; but the reſult of the intelligence he 
got the ſecond time, could not be of any uſe. The intelligence 
he got the firſt time was communicated to Mackreth. In theſe 
circumſtances he begins to deal with him, and there alſo he re- 
mains in the character of a trufice. Fox had a valuation of the eſtates, 
by Jackman, not a long one, but ſuch as afforded general terms, 
ſach as the naming a groſs value of the eſtates, and the number 
of years value ſet upon them. This Fox had in his hands, and, 
with this valuation iz medio, Fox inſiſts, that the value of the e- 


ſtate is L. 45,000, Mackreth reaſons, and aſſerts, f, that the 
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houſes are valued too high, that he would only give 2+ of the va 
lue, he offering 14 years purchaſe for them. —That he will not 
give 30 years purchaſe for the land, he will only give 28 or 29 
years purchaſe; that he looked upon the valuation the copy hold, 
part of the Horſely eſtate, as much too high. He argues upon 
them, and haggles Fox down, till, either from conviction, or from 
the conſideration of his circumſtances, they meet at L. 39,000. The 
queſtion ariſing on this is, whether the te of truſtee ſhall vary 
Mackreth from a Aranger; for it is not argued, that in the caſe of a ſtran- 
ger treating in the ſame manner, the tranſaction muſt be cut down. If 
à truſtee treats with a ſtranger, as a truſtee for himſelf ever jo fairly, : 
the vendee would be a truftee for the firſt ceſtui que truſt, and the 
Court will not confider whether the confideration was fair or not, 
which muſt be by reaſon of the confidence which the accident of their 
relation introduced ; then the queſtion is, whether I can find, as a jury- 
man, that Fox agreed to the propoſal in confidence of Mackreth's 


knowledge and integrity. If a ſtranger had ſaid to Fox, I will deal 


fairly with you, and afterwards miſrepreſented the value, I ſhould hold 
that to be an abu/e of a confidence mich be was bound to obſerve. Was 
that the caſe here? I confeſs I am in doubt; I do not ſee that I have 
facts from which to draw that inference. But if Mackreth had not the 
character of truſtee, he might retain that of confidential friend. I am 
at a loſs to find that, They ſeem to have dealt as men uſually do, each 
endeavouring to repreſent the caſe as makes beſt for his own intereſt. 
There are two facts to be ſettled, firff, what was the real value: No 
body will think Mackreth's criticiſms on Jackman's valuation unna- 
— or unfair. There is evidence that Jackman would given the 
money at which he eſtimated the eſtate, if he had had it; that 
it ſold to Page for more, which is ſtrong evidence to ſhew that 
the value was more. Suppoſe it to be allowed, that the real value 
was what Page paid; let us ſee what followed. On the 16th of 
January, Garforth put the agreement into writing, and it was 
ſigned by both parties. This ſtruck me as ſhewing an eagerneſs 
to have the matter fixed; but from the evidence it appears, 
that the article for the ſale was not entered into till the day 
after, when they carried it to one degree more of formality. 
It ſtands upon the articles till the 24th of April. In the 
mean time, Mackreth had fold 1 eſtate. No man of 
delicate honour would have carried the contract into execu- 
tion on the 24th of April, after he had ſold the eſtate, on the 20th 
of March, and have kept that tranſaction a ſecret, He was 


obliged, by every call of honour, to conſider bimſelf as a truſtee ; 
but 


ee 


ꝓut I fear, that if. I ſhould lay down the rule, that tlie Court will 
compel whatever a man of ſtrict honour would do, I ſhould 
too far, and might lay down a rule which would be inconvenient in 
other caſes, Obſervations are made on the note given by Mackreth 
to Fox, it was an accountable receipt, bearing 5 per cent. intereſt. 
Fox had not the money. I think this, as Mackreth was to apply 
it in the payment of annuitants, was fair. The ſecurity, being 
only that of an equitable lien, does not afford any inference of 
fraud being intended; and in fact the money has been paid. The 
method of making 2 the account, has been urged as a mar of 
confidence. It is true, it is ſoz but the queſtion is, Whether it was 
a confidence that he zculd give him a fair value. As to the confirma- 
tions, they follow ſo naturally from the occafions, that they can- 
not be ſaid to have been ſought for by way of obtaining confir- 
mations.— With regard to confirmations, they have been conſi- 
dered different ways. In Cheſterfield v. Janſſen, it turned 
upon Spenſer doing the acts with his eyes open.— There he ſtood 
liable to the former bond; but there is another way in which 
confirmations operate, that the party looks upon wine to have 
been dealt fairly with. In January, Fox did not confider him- 
ſelf as having any unfair advantage taken of him In that view 
it goes further, for there was no complaint till 1781. It is fair 
to infer, that ſo large a difference of value was not expected in 
ſo long a time. When would a tranſaction of this ſort be at an 
end, if not after three years? And it zoonld have lafted in the ſame 
way till 1800, bad not the diſcovery been made of the fubſequent ſale. 
It goes much to the queſtion of the real value, that it could not 
be fixed till a ſubſequent ſale. If the price paid by Page was ac- 
cidental, no man could argue from that, to there being a fraud 
in Mackreth. It muſt be aſcertained what was the real value of 
the eſtate at the time of the ſale. Evidence of this has been gi- 
ven only on one fide, Mackreth having been adviſed to ſhew that 
contract, which leads to a conſideration how far it would be 
conducive to the queſtion to have that part further enquired in- 
to; it would put an end to the queſtion on one fide ; on the o- 
ther, it would leave it open. I have been deſirous of ſtating my 
doubts, becauſe, poſſibly I may think it neceſſary to have this 
undergo a further conſideration. After converſing with his Ho- 
nour, and near half the judges, a doubtfulneſs and difference of | 
Opinion has ariſen as to the policy of laying down the rule, either 
of law or evidence, to the extent now contended for. I own 1 


heſitate 
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heſitate to lay down any ſuch rule upon the ſubject. It is of ns. 
uſe to lay down the rule of law, if the rule of evidence is left indefinite. 
Two ways have ſtruck me, one to let this matter go to a further 
enquiry ; the other, to which I have been more inclined, to have 
it reheard, with the aſſiſtance of thoſe who will furniſh me with 
the means of laying down the rule which may ſet men at eaſe 
for their property ; that when they obſerve a tranſaction for the 
ſale of an eſtate cut down for inadequacy of value, after it has 
been affirmed by conveyances, and acquieſced in for three years 
and a half, I may know how I can ſtate ſuch a caſe, as man- 
kind ſhall underſtand, without putting them in fear with reſpect 
to the regulation of their property, 


The cauſe ſtood over till this day, (viz. 14th December 1788,) 
- = the Lord Ghancellor gave judgment to the following pur- 


Lord CHANCELLOR.—T have conſidered of the caſe of Fox ver- 
fus Mackreth, and have examined it very much. I have read 
over all the arguments, my opinion is not varied fince I ſpoke of 
it at large; I cannot ſee that the decree is wrong, and therefore 


it muſt be Affirmed. 


From this decree of affirmance, the defendant appealed to the 
the Houſe of Peers. —And on 14th March 1791, the decrees were 
affirmed, with L. 200 of coſts 35 
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